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 On the above date, this court entered the following notation ruling: 

 

A RULING BY COMMISSIONER SCHMIDT: 

 

 Respondents continue to be enjoined from engaging in any logging or other ground-

disturbing activities pending the opinion from this court on Appellant’s appeal.  The 

Appellant has shown that the harm to it in the absence of an injunction is greater than the 

harm that will befall the Respondents by the entry of an injunction.  RAP 8.1(b)(3).  

Appellant shall post $10,000 in security.  RAP 8.1(b)(3).  The parties’ joint request to 

accelerate review is granted.  Oral argument will be set for the April, 2013 term or as soon 

thereafter is feasible. 

 

       Very truly yours, 

       
       David C. Ponzoha 

       Court Clerk 

 



IN THE SUPREME COURT
OF THE STATE OF WASHINGTON

JOHN ROSKBLLEY, FAYETTE
KRAUSE, SPOKANE AUDUBON
SOCIETY, SPOKANE
MOUNTAINEERS, AND TI{E LANDS
COUNCIL,

NO.94437-7

DECLARATION OF
AIVIY NABORS-BMIANOAppellants,

V.

WASHINGTON STATE PARKS AND
RECREATION COMMISSION, AND
MT. SPOKANE 2OOO,

Respondents.

I, Amy Nabors-Biviano, declare as follows:

1. I am Amy C. Nabors-Biviano. I am over the age of 18 years

and am competent to testify herein. I make this declaration based on my

personal knowledge. I am a Certified Fublic Accountant, as certified by

the Washington State Board of Accountancy. I have worked in financial



reviews, analysis and nonprofit consulting for the past decade. I obtained

my Masters of Business Administration with a focus on taxation from

Gonzaga University Business School in 2007 and my undergraduate

degree from Yale University in 1997.

2. I have reviewed the declaration submitted in this case by

Edward Beeler and his attached Exhibit B ("Existing and Future Operating

Evaluation for Mt. Spokane Ski and Snowboard Park") and have found

several effors and inconsistencies in interpretation and analysis.

3. First, the cash flow projections created by SE Group are

based on an increase in skier days alone, with the assumption that

increasing available days with the expansion will correlate directly to an

increase in use of the park. This is an example of the "build it and they

will come" thinking that gets many businesses in trouble as they expand

without regard to whether demand will keep up with an ever-expanding

supply. No well-informed economist, accountant or entrepreneur would

simply assume that if they build more capacity that it will be utilized to the

same extent as existing capacity. Yet that is exactly the method Mr.

Beeler uses in developing his estimate that the new ski lift will attract

24,000 more skiers per year. ,See Beeler Decl., Ex. B at 3 (applying

utilization rate for existing lifts to the maximum ("comfortable carrying



capacity") of the new lift to forecast the number of new skiers who will

use the new lift).

4. Mr. Beeler purports to confirm the reasonableness of his

24,000 new skier day forecastby analyzing the number of new skier days

resulting when two other resorts added new lifts. Id The problem with

this method is that it ignores the vast variation in skier days from year to

year based on extraneous factors, most notably weather. As the aftendance

flgwes for Mt. Spokane reveal (Exhibit 1), without any change in uphill

capacity, attendance varies year-to-year from 10% to 200o/o, as a result of

other factors, most likely weather. Yet, Mr. Beeler assumes that a 20o/o

increase in attendance at two other ski areas is attributable exclusively to a

new lift at each resort. This clearly is another unfounded assumption.

5. These two methods * assuming new capacity will be used

at the same rate as existing capacity without any study of demand to back

up the assumption, and assuming that a one-year increase at another resort

was due to new lift capacity and not more favorable weather or any other

external factor - are the only methods Mr. Beeler employed for supporting

his claim that adding the new lift at Mt. Spokane would generate 24,000

more skier days and up to $l.l million in new net revenues. Stripped of

these two unfounded assumptions, Mr. Beeler offers nothing to support his



lost income projections. In sum, his projections are based on

unsubstantiated assumptions and should be viewed a$ entirely speculative.

6. Using his unfounded assumptions, Mr. Beeler ultimately

opines a contribution margin range of $1,033,000 to $317,000 in years

with full service after expansion. Beeler Decl., tf i3. But following

Generally Accepted Accounting Principles, reporting the proper valuation

and estimate of loss should be taken at the low end of any reasonable

estimate. By utilizing a value of $854,000 in his estimates of loss, Mr.

Beeler has violated GAAP and should instead lower his loss amount to

$317,000 per year (even if his unfounded assumptions were reasonable).

7. Further, Mr. Beeler should not characterize his $854,000

value as the "midpoint" between the low and high end of his range. The

actual midpoint is $675,000.

8. Mr. Beeler compounds his erroneous estimate of the first

and second year's "losses" by assuming those losses are gone forever.

Actually, if a stay is granted and then later MS 2000 is allowed to build,

the net revenues (assuming there are any) will still be rcalized, but just a

year later. With proper economic protocol, the potential loss would be

estimated by comparing the net present value of the stream of income if it

starts this winter with the net present value of that stream of income if it is



delayed one year (assuming the injunction is in place no longer than one

year).

I declare under penalty of perjury under the laws of the State of

Washington that the foregoing is true and correct.

Dated this {|] Ou, of July, 2017, at Sp*la^q-,
Washington.
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